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I l j f 2  JUt 3 I P 3: 25 SARY PIERCE - Chairman 
BOB STUMP 

PAUL NEWMAN 
BRENDA BURNS 

SANDRA D. KENP~EDY 

IN THE MATTER OF THE APPLICATION 
OF DII-EMERALD SPRINGS, L.L.C. FOR A 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY TO PROVIDE WASTEWATER 
SERVICES. 
IN THE MATTER OF THE APPLICATION 

APPROVAL OF RATES. 
OF DII-EMERALD SPRINGS, L.L.C. FOR 

IN THE MATTER OF THE APPLICATION 
OF DOYLE THOMPSON FOR APPROVAL 
OF A CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE SEWER 
SERVICES. 

BY THE COMMISSION: 

DOCKET NO. WS-20794A-11-0140 

DOCKET NO. WS-20794A- 1 1-0279 

DOCKET NO. SW-20851A-12-0226 

PROCEDURAL ORDER 

On April 4 and July 15, 201 1 , DII-Emerald Springs, L.L.C. (“DII”) filed an application for a 

Certificate of Convenience and Necessity (“CC&N”) to provide wastewater service, in Docket No. 

WS-20794A-11-0140 (“CC&N Docket”), and an application for ratemaking, in Docket No. WS- 

20794A- 1 1-0279 (“Rate Docket”) (collectively “DII Dockets”). The Commission’s Utilities Division 

(“Staff’) found DII’s applications to be sufficient in August 2011, and the two dockets were 

consolidated through a Procedural Order issued on September 15, 201 1. The time clock for these 

consolidated dockets was suspended indefinitely by a Procedural Order issued on November 2 1 , 

201 1. Since that time, the matter has been scheduled and rescheduled for hearing, public comment 

sessions and procedural conferences have been held, and intervention has been granted to the 

Emerald Springs Homeowners’ Association (“HOA”), to Robhana, Inc. and Charles Dum Capital, 

Inc. (“Robhana”),’ and to Doyle Thompson.* In addition, the HOA has disconnected from DII’s 

~~ ’ 
owns the land on which DII’s sewer plant sits. 

all parties appeared. 

Robhana’s intervention was granted during the procedural conference on March 20, 2012. Robhana asserts that it 

Mr. Thompson requested and was granted intervention at a procedural conference held on April 10, 2012, at which 
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wastewater treatment plant (“WWTP”) and connected to Mr. Thompson’s WWTP for what has been 

described by the HOA as a test period, although the HOA has expressed an intention not to terminate 

the test period. 

On April 11, 2012, a Procedural Order was issued in the DII Dockets requiring Mr. 

Thompson to file, by May 10, 2012, a document notifying the Commission of his plans to applyhot 

to apply to the Commission for CC&N authority and rates or the status of any such application 

already filed with the Commission by him. The Procedural Order further required each party to the 

DII Dockets to file, by June 11, 2012, a document providing the Commission an update of the party’s 

position in the DII Dockets and how the matters should go forward, including the party’s position on 

consolidating the DII Dockets with the Docket for any applicationh filed by Mr. Thompson. 

On May 29,2012, in the DII Dockets, Mr. Thompson filed a document stating that he had not 

yet filed an application, but still intended to do so as soon as possible. 

On June 7,2012, in Docket No. SW-20851A-12-0226 (“Thompson Docket”), Mr. Thompson 

filed an application for a CC&N to provide wastewater service to the area including the HOA and its 

members. Mr. Thompson’s CC&N application has not yet been found sufficient. 

On June 11, 2012, DII, the HOA, Robhana, and Staff each filed a response to the Procedural 

Order. DII stated that Mr. Thompson’s intervention should be terminated because Mr. Thompson 

failed to comply with the Procedural Order of April 1 1, 201 2; that DII believes Mr. Thompson will 

not be able to comply with Arizona Department of Environmental Quality (“ADEQ’) requirements 

and that Mr. Thompson was already in violation of his ADEQ general permit; that Robhana is willing 

to issue DII a lease agreement if DII obtains a CC&N for the area; that DII also discussed with 

Robhana the possibility of a third party company’s taking over DII’s WWTP; and that DII requested 

for the case to move forward to decision. The HOA stated that it opposes DII’s applications, that it 

supports any application filed by Mr. Thompson, and that it intended to file a motion to dismiss DII’s 

applications. The HOA also stated that if the Commission does not dismiss DII’s applications, the 

HOA supports consolidation of the DII Dockets and the Thompson Docket. Robhana stated that its 

central concern is the assurance of a competent entity to provide safe, reliable, and affordable 

wastewater service to the Emerald Springs development; described issues related to the provision of 
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such service by either DII or Mr. Thompson; expressed no apparent preference for either DII or Mr. 

Thompson; and stated that the docket for any CC&N application filed by Mr. Thompson should be 

consolidated with the DII Dockets and that Staff should then create a Staff Report comparing the two 

competing applications and evaluating the likelihood that additional plant and permits will be 

necessary fiom each applicant. Staff stated that DII’s applications are now irrelevant because DII is 

no longer providing utility service to any customer and has no request for service from the only 

customer in the subject service area, that consolidation of the DII Dockets with Mr. Thompson’s 

docket is neither appropriate nor necessary, and that the Administrative Law Judge (“ALJ”) may wish 

to consider administrative closure of the DII Dockets. 

On July 11, 2012, the HOA filed a Motion to Dismiss for Lack of Jurisdiction (“HOA 

Motion”), asserting that the Commission lacks jurisdiction to rule upon DII’s CC&N and rate 

application because DII is not a public service corporation. The HOA argued that because DII is not 

currently furnishing sewer services for profit to any customer and has no prospects to do so (as the 

HOA does not intend to reconnect to DII’s WWTP), DII is not a public service corporation, and the 

Commission lacks jurisdiction to rule on DII’s CC&N and rate applications and must instead dismiss 

them. 

On July 20, 2012, Staff filed a Response to the HOA Motion, asserting that the Commission 

has subject matter jurisdiction over CC&N applications to provide sewer service and over 

applications to establish rates and charges for sewer service; that the Commission has personal 

jurisdiction over DII, as an applicant, irrespective of whether DII is currently a public service 

corporation; and that the issue of whether DII is a public service corporation should not be summarily 

resolved through ruling on the HOA Motion. Staff also asserted, however, that the ALJ should 

consider administratively closing the DII Dockets because the only customer in DII’s contemplated 

service area is currently being served by another sewer provider. Staff pointed out that the 

Commission’s rules contemplate that CC&N applications will be filed by entities not currently 

engaged in furnishing utility service and thus not yet public service corporations. 

On July 25, 2012, DII filed a Response to the HOA Motion, asserting that DII and the HOA 

still have a contract for DII to provide the HOA sewer services, that some of the assertions made by 
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the HOA in the HOA Motion are factually inaccurate, that DII will be able to obtain the approvals 

necessary to serve as the sewer provider in the requested CC&N service area, that DII’s CC&N 

application and Mr. Thompson’s CC&N application should be compared, that Mr. Thompson should 

be ordered to install flow meters on his system, that the DII and Thompson applications should move 

forward, and that the HOA Motion should be invalidated and terminated. Robhana has not filed a 

response to the HOA Motion. 

DII and Mr. Thompson now have competing applications for CC&N authority to provide 

wastewater service to the service area that currently includes as customers/potential customers only 

the HOA and its members. DII also has a pending rate application. 

The HOA Motion would have the Commission summarily dispose of both of DII’s 

applications, without providing DII an opportunity to show that granting it a CC&N would be in the 

public interest. The HOA’s reasoning, effectively, is that because DII no longer has any sewer 

customers (which is due to the HOA’s unilateral action), and currently has no prospective sewer 

customers (due to the HOA’s planned actions), DII should not be permitted to pursue its pending 

applications before the Commission. Indeed, the HOA goes so far as to argue that the Commission 

lacks jurisdiction to allow DII to do so. The HOA’s position cannot withstand scrutiny. 

The Commission has exclusive and plenary jurisdiction, granted by Article 15, 0 3 of the 

Arizona Constitution, to establish public service corporation rates and charges. Thus, of necessity, 

the Commission has exclusive jurisdiction over applications for the establishment of those rates and 

charges. At the time DII’s rate application was filed, DII was engaged in the provision of sewer 

services for profit. Although DII’s rate application was not necessary, strictly speaking, as DII’s 

initial authorized rates could and would be established through its CC&N application under normal 

circumstances, neither this fact nor DII’s subsequent loss of its customer/s results in the 

Commission’s lacking jurisdiction over DII’s rate appli~ation.~ 

Likewise, the Commission has jurisdiction, provided by the Arizona Legislature, to grant 

CC&Ns to operate as public service corporations. Thus, again of necessity, the Commission has 

If DII were to withdraw its rate application, its CC&N application would remain pending. 
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jurisdiction over applications for such CC&Ns. That applicants for CC&Ns would not yet be 

operating as public service corporations was not only contemplated by the Legislature, but was 

dictated by the Legislature, as A.R.S. 0 40-281 expressly prohibits a public service corporation 

(which in this context must include an applicant to become a public service corporation) from 

constructing any plant or exercising any rights or privileges under a franchise or permit without first 

having obtained a CC&N from the Commission. Any construction of the applicable laws to mean 

that the Commission lacks the jurisdiction to rule upon an application for a CC&N because the 

applicant is not yet operating as a public service corporation would lead to an absurd result. Such a 

construction would mean that a true start-up entity could never obtain a CC&N and, in the present 

context, would effectively allow the HOA to usurp the Commission’s authority to determine which of 

two competing entities would provide service best satisfying the public interest and should be granted 

a CC&N. The HOA’s Motion to Dismiss will be denied. 

When the Commission is presented with competing applications for a CC&N, the most 

appropriate course of action is for the Commission to consider the competing applications in one 

proceeding, compare the qualifications of the two applicants, determine which applicant’s services 

will best satisfy the public interest, and grant the CC&N to that applicant. (See Arizona Water Co. v. 

Arizona Corp. Cornrn’n, 217 Ariz. 652 (Ariz. App. 2008).) The fact that one of the applicants is 

currently providing utility services and one is not does not dispose of the Commission’s duty to 

determine which applicant’s services will best satisfy the public interest. (See id.) The DII Dockets 

and the Thompson Docket will be consolidated. 

As a Letter of Sufficiency has not yet been issued by Staff in the Thompson Docket, the 

Commission is not yet in a position to establish a procedural schedule for these consolidated dockets. 

A procedural schedule, which shall include an evidentiary hearing, will be established once Mr. 

Thompson’s CC&N application has been found sufficient. 

IT IS THEREFORE ORDERED that the HOA Motion to Dismiss is Denied. 

IT IS FURTHER ORDERED that Docket No. WS-20794A-11-0140, Docket No. WS- 

20794A-11-0279, and Docket No. SW-20851A-12-0226 are hereby consolidated. 

IT IS FURTHER ORDERED that the Ex Parte Rule (A.A.C. R14-3-113 - Unauthorized 
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Clommunications) applies to this proceeding and shall remain in effect until the Commission's 

Decision in this matter is final and non-appealable. 

IT IS FURTHER ORDERED that the Administrative Law Judge may rescind, alter, amend, 

ir waive any portion of this Procedural Order either by subsequent Procedural Order or by ruling at 

iearing. 

DATED th i s s&day  of July, 2012. 

ADMINISTRATIVE LAW JUDGE 

C'opies of the foregoing maileudelivered 
;his -4/z<day of July 2012, to: 

Henry Melendez 

212 East Rowland Street, No. 423 
Zovina, CA 91723-3146 

lulie A. LaBenz 
LAW OFFICE OF JOHN C. CHURCHILL 
1300 Joshua Avenue, Suite B 
Parker, AZ 85344 
4ttorney for Emerald Springs HOA 

Steve Wene 
MOYES SELLERS & HENDRICKS 
1850 North Central Avenue, Suite 1 100 
Phoenix, AZ 85004 
4ttorney for Robhana, Inc. and Charles Dum 
Zapital, Inc. 

DII-EMERALD SPRINGS, LLC 
Doyle R. Thompson 
COPPER STATE GAME CLUB, R.V. AND 
MOBILE HOME PARK 
P.O. Box 287 
Ehrenberg, AZ 85334 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

By: 

S e c r e t P o  Sarah N. Harpring 
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